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Employee or Independent Contractor?

 
Whether someone who works for you is an employee or an independent contractor is an important question. The answer determines your liability to pay and withhold Federal income tax, social security and Medicare taxes, and Federal unemployment tax.

In general, someone who performs services for you is your employee if you can control what will be done and how it will be done.

The courts have considered many facts in deciding whether a worker is an independent contractor or an employee. These facts fall into three main categories:

· Behavioral Control – Facts that show whether the business has a right to direct and control. These include:

· Instructions - an employee is generally told:

1. when, where, and how to work 

2. what tools or equipment to use 

3. what workers to hire or to assist with the work 

4. where to purchase supplies and services 

5. what work must be performed by a specified individual 

6. what order or sequence to follow

· Training – an employee may be trained to perform services in a particular manner.

· Financial Control – Facts that show whether the business has a right to control the business aspects of the worker’s job include:

· The extent to which the worker has unreimbursed expenses 

· The extent of the worker’s investment 

· The extent to which the worker makes services available to the relevant market 

· How the business pays the worker 

· The extent to which the worker can realize a profit or loss

· Type of Relationship – Facts that show the type of relationship include:

· Written contracts describing the relationship the parties intended to create 

· Whether the worker is provided with employee-type benefits 

· The permanency of the relationship 

· How integral the services are to the principal activity 

For a worker who is considered your employee, you are responsible for:

· Withholding Federal income tax, 

· Withholding and paying the employer social security and Medicare tax, 

· Paying Federal unemployment tax (FUTA) 

· Issuing Form W-2, Wage and Tax Statement, annually, 

· Reporting wages on Form 941, Employer’s Quarterly Federal Tax Return. 

For a worker who is considered an independent contractor, you may be responsible for issuing Form 1099-MISC, Miscellaneous Income, to report compensation paid.

The status of certain workers is specifically determined by law; these workers are known as statutory employees and statutory non-employees.  See Publication 15-A, Employer’s Supplemental Tax Guide, for more information.

If you would like for the IRS to determine whether or not a worker is considered an employee, please submit Form SS-8, Determination of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding.
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